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DIGEST: 

1. I n  e v a l u a t i n g  cos t  proposals i n  c o n n e c t i o n  w i t h  
t h e  award o f  a c o s t - p l u s - f i x e d - f e e  c o n t r a c t ,  
t h e  in fo rmed  judgmen t  o f  p r o c u r i n g  a g e n c i e s  
r e g a r d i n g  t h e  e x t e n t  t o  which p r o p o s e d  costs 
are r e a l i s t i c  is e n t i t l e d  t o  g r e a t  w e i g h t  and 
w i l l  n o t  be  d i s t u r b e d  u n l e s s  shown to  be 
a r b i t r a r y .  

2 .  The p r o c u r i n g  a g e n c y ' s  d e c i s i o n  t o  a d j u s t  t h e  
p ro t e s t e r ' s  proposal a f t e r  b e s t  and f i n a l  
o f f e r s  t o  r e f l e c t  t h e  cost  of s u b c o n t r a c t i n g  
t h e  m a i n t e n a n c e  work f o r  a p a r t i c u l a r  compute r  
s y s t e m  o v e r  t h e  e n t i r e  d u r a t i o n  o f  t h e  c o n t r a c t  
was n o t  a r b i t r a r y  or u n r e a s o n a b l e  where t h e  
p r o t e s t i n g  o f f e r o r  had proposed l e s s  subcon-  
t r a c t i n g  o n  t h e  i n c o r r e c t  a s s u m p t i o n  t h a t  t h e  
Government  would o b t a i n  f o r  i t  t h e  n e c e s s a r y  
d i a g n o s t i c  l i c e n s e ,  where  t h e  p ro t e s t e r  was o n  
n o t i c e  o f  i t s  m i s t a k e  and o f  t h e  a g e n c y ' s  d i s -  
s a t i s f a c t i o n  w i t h  i t s  a p p r o a c h ,  and where  no 
p r e j u d i c e  r e s u l t e d .  

3 .  Where t h e  p ro tes te r ' s  c o n t e n t i o n - - t h a t  t h e  
a g e n c y  used  mater ia l  costs  f o r  cost  e v a l u a t i o n  
p u r p o s e s ,  i n  c o n t r a v e n t i o n  of a n  RFP amendment 
and v e r b a l  a g r e e m e n t - - i s  n o t  s u p p o r t e d  by t h e  
r e c o r d  and t h e  p ro tes te r  s u b m i t s  no d i r e c t  e v i -  
d e n c e  t o  c o u n t e r  t h e  p r o c u r i n g  a g e n c y ' s  c l a i m .  
t h a t  mater ia l  costs were R o t  so  u s e d ,  t h e  pro- 
tes ter  h a s  n o t  m e t  i t s  a f f i r m a t i v e  b u r d e n  o f  
proof . 

4.  D i s c u s s i o n s  h e l d  w i t h  t h e  protester a f t e r  i t s  
s u b m i s s i o n  of - ' a  b e s t  and f i n a l  o f f e r  ( B A F O )  
were c l a r i f y i n g  i n  n a t u r e  where t h e  m o d i f i c a -  
t i o n s  which  r e s u l t e d  were n o t  e s s e n t i a l  t o  a 
d e t e r m i n a t i o n  of t h e  a c c e p t a b i l i t y  o f  t h e  
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.-. 
pro te s t e r ' s  proposal. Where both of fe tors  were 
asked t o  c l a r i f y  t h e i r  B A F O ' s  and where neither 
t h e  protester  nor the other offeror  was preju- 
diced by such post-BAFO dialog, the discussions 
were permissible and provide no ground t o  
sustain a protest .  

5. I n  a negotiated procurement, a procuring agency 
may s e l e c t  a h i g h l y  rated technical proposal 
over a lower cost  proposal where doing so is  i n  
the best i n t e re s t  of the Government and consis- 
t en t  w i t h  t h e  evaluation scheme s e t  for th  i n  
the RFP. Where t h e  RFP provided tha t  cost  
would be considered secondary t o  technical 
excellence, our Office w i l l  defer t o  the 
agency's judgment a s  long as there is a 
ra t iona l  and spec i f ic  b a s i s  for the agency's 
determination regarding technical superiority.  

6. Even though the p ro te s t e r ' s  proposal was 
i n i t i a l l y  found t o  be technically acceptable, 
the procuring agency's decision t o  se l ec t  the 
other o f f e r o r ' s  proposal, because of i ts  tech- 
n ica l  superior i ty  and i n  sp i t e  of i t s  higher 
cost ,  was reasonable where subsequent discus- 
s ions w i t h  both of fe rors  enhanced and supported 
t h e  acceptabi l i ty  of the awardee's proposal, 
while revealing greater  deficiencies i n  the 
p ro te s t e r ' s  technical approach, and where the 
evaluation of past  performance c lear ly  favored 
t h e  award.ee . 
Electronic Data Systems Federal Corporation ( E D S F C )  

p ro tes t s  the award of a cost-plus-fixed-fee contract  for 
computer maintenance services  to the incumbent contractor,  
Systems Research Laboratories (SRL), under request fo r  pro- 
posals ( R F P )  No. F33615-81-R-1452, issued by the Aeronauti- 
ca l  Systems Division.of the A i r  Force Systems Command a t  
Wright-Patterson A i r  Force Base. EDSFC claims t h a t ,  as  the 
lowest cos t ,  technically qualified of fe ror ,  i t  was en t i t l ed  
to  the contract ,  b u t  was a r b i t r a r i l y  denied the award due  to 
a number of i r r e g u l a r i t i e s  i n  the conduct of the negotiation 
and evaluation process by t h e  A i r  Force. 
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S p e c i f i c a l l y ,  EDSFC alleges t h a t  t h e  A i r  Force 
u n r e a s o n a b l y  added  mater ia l  costs  t o  EDSFC's proposal and 
used  s u c h  cost  i n f o r m a t i o n  f o r  cost e v a l u a t i o n  p u r p o s e s  i n  
c o n t r a v e n t i o n  o f  a n  RFP amendment and a n  a g e n c y  a g r e e m e n t  t o  
e x c l u d e  s u c h  cos ts  from e v a l u a t i o n .  A d d i t i o n a l l y ,  EDSFC 
m a i n t a i n s  t h a t  t h e  A i r  Force h e l d  d i s c u s s i o n s  a f t e r  t h e  
receipt o f  b e s t  and f i n a l  o f f e r s  ( B A F O )  i n  v i o l a t i o n  of t h e  
Defense  A c q u i s i t i o n  R e g u l a t i o n  ( D A R ) .  EDSFC f u r t h e r  asserts 
t h a t  t h e  A i r  Force l a c k e d  a r e a s o n a b l e  bas i s  f o r  f i n d i n g  t h a t  
SRL's t e c h n i c a l  s u p e r i o r i t y  ou twe ighed  i t s  added  cost  t o  t h e  
Government and t h e  A i r  Force was u n r e a s o n a b l y  d i l a t o r y  i n  i t s  
r e p o n s e  t o  t h e  p ro tes t .  

W e  d e n y  t h e  protest .  

ARBITRARY A D D I T I O N  OF MATERIAL COSTS 

EDSFC's f i r s t  c o n t e n t i o n - - t h a t  t h e  A i r  F o r c e  a r b i t r a r i l y  
added  ma te r i a l  costs t o  i t s  p r o p o s a l - - c e n t e r s  a r o u n d  t w o  
t e c h n i c a l  aspec ts  o f  t h e  EDSFC proposal abou t  which  t h e  A i r  
F o r c e  had s o u g h t  c l a r i f i c a t i o n  t h r o u g h o u t  n e g o t i a t i o n s .  
Dur ing  a f a c t - f i n d i n g  m e e t i n g  a f t e r  t h e  s u b m i s s i o n  of pro- 
posals, t h e  A i r  Force e x p r e s s e d  t o  EDSFC i t s  need f o r  f u r t h e r  
i n f o r m a t i o n  r e g a r d i n g  t h e  m a i n t e n a n c e  o f  s e v e r a l  s p e c i a l i z e d  
compute r  sys t ems- - in  p a r t i c u l a r ,  t h e  VAX 11/750 s y s t e m ,  pro-  
duced b y  D i g i t a l  Equipment  C o r p o r a t i o n  ( D E C )  and t h e  Evans  & 
S u t h e r l a n d  p i c t u r e  s y s t e m s  ( E  & S ) ,  d e s c r i b e d  i n  i n d i v i d u a l  
a p p e n d i c e s  t o  t h e  RFP. The A i r  Force s o u g h t  c l a r i f i c a t i o n  
o f ,  among o t h e r  t h i n g s ,  p r e c i s e l y  how EDSFC p r o p o s e d  t o  
p r o v i d e  m a i n t e n a n c e  o f  t h e  VAX and E & S s y s t e m s .  

The p r o b l e m  a s s o c i a t e d  w i t h  t h e  VAX s y s t e m  w a s  t h a t  DEC 
had n o t  r e l e a s e d  t h e  VAX s o f t w a r e  d i a g n o s t i c s  which are 
n e c e s s a r y  f o r  t h e  p e r f o r m a n c e  o f  p r o p e r  m a i n t e n a n c e  o f  t h e  
sys t em.  A f t e r  d i s c u s s i o n s  w i t h  EDSFC, t h e  A i r  Force d i s c o v -  
e r e d  t h a t  EDSFC had assumed i n  i t s  proposal t h a t  t h e  Govern- 
men t ,  t h r o u g h  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  ( G S A ) ,  had 
c o n t r a c t e d  t o  o b t a i n - a  l i c e n s e  f o r  t h e  VAX d i a g n o s t i c s  
w i t h i n  t h e  y e a r ,  t h e r e b y  e n a b l i n g  EDSFC i t s e l f  t o  p e r f o r m  
t h e  m a i n t e n a n c e  on  t h a t  s y s t e m  t h r o u g h o u t  most o f  t h e  d u r a -  
t i o n  o f  t h e  c o n t r a c t .  Thus ,  EDSFC had proposed o n l y  
5 months  o f  s u b c o n t r a c t i n g  w i t h  D E C ,  r a t h e r  t h a n  36 months-- 
t h e  f u l l  c o n t r a c t  p e r i o d .  However, because a d i a g n o s t i c  
s o f t w a r e  l i c e n s e  f o r  t h e  VAX would ,  i n  f a c t ,  r ema in  u n a v a i l -  
able t o  t h e  Government i n  t h e  f o r e s e e a b l e  f u t u r e - - a  f a c t  
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EDSFC was apprised of in a meeting which included represent- 
atives of GSA and which occurred before submission of 
EDSFC's BAFO--the Air Force corrected EDSFC's proposal by 
adding on the Government's cost for the additional 31 months 
of VAX maintenance. The Air Force corrected the mistake, 
rather than declaring EDSFC's proposal unacceptable, because 
EDSFC had based its assumptions regarding the VAX diagnostic 
license on prior information from GSA. 

The Air Force argues that its action in adding on the 
remainder of the contract period of subcontracting to the 
EDSFC proposal was reasonable and in keeping with the RFP 
and the intent of the DAR which provide that any competitive 
advantage arising from the use of Government production and 
research property should be eliminated. See DAR S S  13-502 
and 503 (1976 ed.). The Air Force reasons that, had the 
Government been able to furnish the diagnostic license, the 
cost of the license would have been included. See, e.g., 
System Development Corporation and International Business 
Machines, B-204672, March 9, 1982, 82-1 CPD 218. There- 
fore, the Air Force maintains that, since the license 
availability was unclear, the addition of the remaining 
months of necessary subcontracting for maintenance on the 
VAX system was reasonable and appropriate. 

- 

- 

Our Office has noted in the past that the award of a 
cost-reimbursement contract requires procurement personnel 
to exercise informed judgments as to whether submitted pro- 
posals are realistic regarding the proposed costs and tech- 
nical approach involved. Administrative judgment in these 
matters is entitled to qreat weiqht and will not be d i s -  
turbed unless shown td be arbitriry. 
Incorporated, B-181075, October 30, 1974, 74-2 CPD 232. 

See Scott Services, 

The cost adjustment in this case was reasonable. EDSFC 
was on notice of its mistaken assumption; yet, it failed to 
propose an alternative solution to the VAX problem in its 
BAFO. The RFP provided that cost realism would be a signif- 
icant consideration in the final selection. Thus, given 
that clarifications of EDSFC's BAFO revealed the need for a 
subcontract with DES for the entire duration of the con- 
tract, the Air Force's adjustment of the subcontracting 
costs to reflect the actual situation regarding the Govern- 
ment's ownership of the diagnostics license was within its 
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d i s c r e t i o n  and r e a s o n a b l e ,  Moreover, n o  p r e j u d i c e  t o  EDSFC 
r e s u l t e d  from t h e  a d j u s t m e n t  of t h e  s u b c o n t r a c t i n g  costs,  
s i n c e  i t  rema ined  t h e  l o w  o f f e r o r  and  s i n c e  t e c h n i c a l  
c o n s i d e r a t i o n s  formed t h e  basis  o f  t h e  A i r  F o r c e ' s  s e l e c t i o n  
d e c i s i o n ,  

The s e c o n d  major area i n  which EDSFC a l l e g e s  t h a t  its 
costs were i m p r o p e r l y  i n c r e a s e d  i n v o l v e d  t h e  E & S p i c t u r e  
s y s t e m  11. The A i r  Force was c o n c e r n e d  a b o u t  t h e  f a c t  t h a t  
no spares were a v a i l a b l e  f o r  m a i n t e n a n c e  o f  t h a t  s y s t e m  and 
s o u g h t  more d e t a i l e d  i n f o r m a t i o n  r e g a r d i n g  E D S F C ' s  p r o p o s e d  
m a i n t e n a n c e  a p p r o a c h  t o  t h a t  pa r t i cu la r  sys t em.  A f t e r  d i s -  
c u s s i o n  w i t h  EDSFC, t h e  A i r  Force l e a r n e d  t h a t  EDSFC cou ld  
p r o v i d e  a spare and p a r t s  w a r r a n t y  o n  t h e  E & S s y s t e m  f o r  
$400,  b u t  t h a t  EDSFC d i d  n o t  b e l i e v e  t h a t  t h e  w a r r a n t y  would 
be cost e f f e c t i v e  a n d ,  t h u s ,  had n o t  i n c l u d e d  it i n  i ts pro- 
posal. Our i n  camera r e v i e w  of t h e  r e c o r d  r e v e a l s  t h a t ,  
c o n t r a r y  t o  E S F C ' s  a s s e r t i o n ,  t h e  A i r  Force d i d  n o t  add  o n  
t h e  cost of t h e  w a r r a n t y  t o  E D S F C ' s  proposal t o  compensa te  
for  what  i t  p e r c e i v e d  t o  b e  a d e f i c i e n c y ,  b u t  m e r e l y  con- 
s i d e r e d  E D S F C ' s  r e s p o n s e  t o  be a v a r i a n c e  i n  t e c h n i c a l  
a p p r o a c h .  Thus ,  E D S F C ' s  f i r s t  c o n t e n t i o n - - t h a t  t h e  A i r  
F o r c e  a r b i t r a r i l y  added  costs o n t o  i ts proposal--is unsup-  
p o r t e d  by  t h e  r e c o r d ,  s i n c e  t h e  s u b c o n t r a c t i n g  a d j u s t m e n t  
for t h e  VAX s y s t e m  was r e a s o n a b l e  and s i n c e  no  costs were 
added  i n  c o n j u n c t i o n  w i t h  t h e  E & S system. 

MATERIAL COSTS A S  EVALUATION FACTOR 

EDSFC a l l e g e s  t h a t  t h e  A i r  Force i m p r o p e r l y  changed  t h e  
e v a l u a t i o n  c r i t e r i a  by t a k i n g  mater ia l  costs i n t o  c o n s i d e r a -  
t i o n  a f t e r  h a v i n g  a s s u r e d  EDSFC t h a t  mater ia l  costs would 
n o t  be a n  e v a l u a t i o n  f a c t o r  f o r  award.  The c o n t r o v e r s y  ten- 
ters i n  p a r t  upon t h e  d i f f e r i n g  i n t e r p r e t a t i o n s  which t h e  
p ro tes te r  and  t h e  a g e n c y  have  a t t a c h e d  t o  a p a r t i c u l a r  R F P  
ane ndme n t . 

Amendment 0001 t o  t h e  R F P  e l i m i n a t e d  t h e  o r i g i n a l  RFP 
-5 

r e q u i r e m e n t  t h a t  o f f e r o r s  s h o u l d  i n c l u d e  i n  t h e i r  proposals 
a n y  con t r ac to r - r ecommended  spare p a r t s  i n v e n t o r y ,  b r o k e n  
down by each R F P  a p p e n d i x ,  d e s c r i b i n g  i n d i v i d u a l  s y s t e m s .  
The r e q u i r e m e n t  was e l i m i n a t e d  because i t  was found to  g i v e  
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an a d v a n t a g e  t o  t h e  incumben t .  EDSFC asserts,  and t h e  A i r  
F o r c e  a g r e e s ,  t h a t ,  a f t e r  t h e  amendment and  i n  r e s p o n s e  t o  
its r e q u e s t  f o r  c l a r i f i c a t i o n ,  EDSFC was v e r b a l l y  a s s u r e d  by 
the A i r  Force t h a t  material  costs,  i n  g e n e r a l ,  would n o t  b e  
t r e a t e d  a s  p a r t  o f  e v a l u a t e d  costs.  However,  a f t e r  a 
t e c h n i c a l  and  c o n t r a c t u a l  f a c t - f i n d i n g  c o n f e r e n c e ,  t h e  A i r  
Force r e q u e s t e d  t h a t  EDSFC b r e a k  down man-hours and  material  
costs by  a p p e n d i c e s  t o  f a c i l i t a t e  p o s t a w a r d  d i s t r i b u t i o n  o f  
f u n d i n g ,  cost  and  price a n a l y s i s  pr ior  to  a w a r d ,  and  
a n a l y s i s  o f  man-hour l o a d i n g  as  p a r t  o f  t h e  t e c h n i c a l  
e v a l u a t i o n .  The A i r  F o r c e  c o n t i n u e d  t o  a s s u r e  EDSFC t h a t  
t h e  mater ia l  costs  would n o t  be used f o r  cost  e v a l u a t i o n  
p u r p o s e s ,  b u t  c l a r i f i e d  i t s  p o s i t i o n  t h a t  t h e  RFP amendment 
e l i m i n a t i n g  t h e  s p a r e  p a r t s  recommendat ion  r e q u i r e m e n t  d i d  
n o t  a f f e c t  t h e  need  f o r  a breakdown of m a n l o a d i n g  and cos ts  
by  a p p e n d i c e s .  

EDSFC c o n t e n d s  t h a t  t h e  A i r  F o r c e ' s  i n s i s t e n c e  upon t h e  
material  costs and  labor  breakdown was i n  v i o l a t i o n  of t h e  
RFP amendment and  o f  t h e  A i r  F o r c e ' s  a g r e e m e n t  n o t  to  con- 
sider material  costs  i n  making i t s  e v a l u a t i o n ,  and  t h a t  t h e  
c o n d u c t  of t h e  f a c t - f i n d i n g  c o n f e r e n c e  was h i g h l y  i r r e g u l a r  
i n  t h a t  material  and  l a b o r  cost q u e s t i o n s  were posed  by A i r  
F o r c e  t e c h n i c a l  p e r s o n n e l .  The A i r  F o r c e  claims t h a t  t h e  
l a b o r  a n d  ma te r i a l s  cost breakdowns  were n e c e s s a r y  for 
r e a s o n s  o t h e r  t h a n  cost  e v a l u a t i o n - - f o r  a s s e s s m e n t  o f  t e c h -  
n i c a l  a p p r o a c h ,  f o r  e x a m p l e ,  t h a t  mater ia l  costs i n f o r m a t i o n  
was, i n  f a c t ,  n o t  u sed  f o r  e v a l u a t i o n  p u r p o s e s  and  t h a t  a l l  
cost f i g u r e s  were p u r g e d  f rom t h e  t e c h n i c a l  e v a l u a t i o n  
team's copies. 

I n  g e n e r a l ,  t h e  protester h a s  t h e  b u r d e n  of affirma- 
t i v e l y  p r o v i n g  i t s  case; where  c o n f l i c t i n g  s t a t e m e n t s  b y  t h e  
p ro tes te r  and c o n t r a c t i n g  a g e n c y  c o n s t i t u t e  t h e  o n l y  a v a i l -  
able  e v i d e n c e ,  t h a t  b u r d e n  h a s  n o t  been  met. L i n e  F a s t  
C o r p o r a t i o n ,  B-205483, A p r i l  26 ,  1982 ,  82-1 CPD 382. EDSFC 
h a s  o f f e r e d  no  d i r e c t  e v i d e n c e  t h a t  mater ia l  cos ts  were u s e d  
fo r  e v a l u a t i o n  p u r p a s e s ,  b u t  m e r e l y  a s se r t s  t h a t  t h e  so l i c i -  
t a t i o n  s h o u l d  have  i n f o r m e d  o f f e r o r s  t h a t  mater ia l  cos ts  and  
l a b o r  d a t a  would be r e q u i r e d  o r ,  a l t e r n a t i v e l y ,  t h a t  r e q u i r -  
i n g  t h e  d a t a  f o r  management p u r p o s e s  was somehow i m p r o p e r  o r  
i r r e g u l a r  . 
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O u r  O f f i c e ' s  i n  camera i n s p e c t i o n  o f  t h e  A i r  F o r c e  
report and  a c c o m p a c i n g  d o c u m e n t a t i o n  r e v e a l s  t h a t  mater ia l  
costs were n o t  u s e d  a s  a cost  e v a l u a t i o n  f a c t o r  f o r  award 
and  t h a t  t h e  breakdown o f  e a c h  a p p e n d i x  was i n  f a c t  u s e d  by 
t h e  A i r  Force a s  a n  i n d i c a t i o n  o f  t h e  o f f e r o r ' s  unde r -  
s t a n d i n g  o f  t h e  i n d i v i d u a l  problems posed  by e a c h  s y s t e m .  
EDSFC w a s  o n  n o t i c e  o f  t h e  need  for t h e  cost / labor  breakdown 
and  o f  i ts s i g n i f i c a n c e  t o  t h e  A i r  Force f o r  e v a l u a t i o n  
p u r p o s e s .  T h e r e f o r e ,  t h e  protester h a s  n o t  met its b u r d e n  
of p r o o f  i n  t h i s  case and  t h e  record i t se l f  f a i l s  t o  s u p p o r t  
EDSFC's c o n t e n t i o n  r e g a r d i n g  t h e  u s e  of material  cost 
i n f o r m a t i o n .  

DISCUSSIONS AFTER BEST AND FINAL OFFERS 

EDSFC p ro te s t s  t h a t  d i s c u s s i o n s  wh ich  t h e  A i r  Force 
i n i t i a t e d  w i t h  EDSFC a f t e r  i t s  receipt  o f  B A F O ' s  v i o l a t e d ,  
t h e  a p p l i c a b l e  DAR p r o v i s i o n s  and  u n f a i r l y  f a v o r e d  t h e  
incumben t ,  r e s u l t i n g  i n  a n  i n c r e a s e  i n  EDSFC's e v a l u a t e d  
cost. The A i r  Force m a i n t a i n s  t h a t  t h e  r e q u e s t e d  cost and  
t e c h n i c a l  d a t a  was needed  f o r  p u r p o s e s  o f  c l a r i f y i n g  EDSFC's 
BAFO. 

DAR S 3-805 ( 1 9 7 6  ea . )  and o u r  d e c i s i o n s  r e q u i r e  t h a t ,  
i f  d i s c u s s i o n s  a re  r e o p e n e d  w i t h  one  o f f e r o r  a f t e r  t h e  
receipt of B A F O ' s ,  t h e y  m u s t  b e  r e o p e n e d  w i t h  a l l  o f f e r o r s  
i n  t h e  c o m p e t i t i v e  r a n g e  and  a n  o p p o r t u n i t y  g i v e n  t o  s u b m i t  
r e v i s e d  proposals.  Harris C o r p o r a t i o n ,  B-204827, March 23 ,  
1982, 82-1 CPD 274 .  However, a n  a g e n c y  may contac t  o f f e r o r s  
to  c l a r i f y  m i n o r  u n c e r t a i n t i e s  and i r r e g u l a r i t i e s  so  l o n g  a s  
n o  o f f e r o r  is  g i v e n  a n  o p p o r t u n i t y  t o  make m o d i f i c a t i o n s  or 
r e v i s i o n s  of i t s  Proposal which  would b e  e s s e n t i a l  t o  a 
d e t e r m i n a t i o n  o f  i ts-  a c c e p t a b i l i t y .  C3, I n c . ,  M/A-COM Sigma 
Data, I n c . ,  B-206881, B-206881.2, May 1 4 ,  1982 ,  82-1 C P D  
461  . 

The r u l e  is d e s i g n e d  t o  e n s u r e  t h a t  a l l  o f f e r o r s  a r e  
t r e a t e d  f a i r l y  and e q u a l l y .  E D S F C ' s  a l l e g a t i o n  is u n u s u a l  
in t h a t  i t  p r o t e s t s  i t s  own post-BAFO d i s c u s s i o n s  w i t h  t h e  
A i r  Force r a t h e r  t h a n  a n o t h e r  o f f e r o r ' s .  I t s  claim o f  
p r e j u d i c e  is  b a s e d  o n  i t s  a s s u m p t i o n  t h a t  d a t a  r e q u e s t e d  by 
t h e  A i r  Force may h a v e  b e e n  used  t o  i n c r e a s e  E D S F C ' s  e v a l u -  
a t e d  cos t  and  t h e r e b y  i m p a i r  i ts  c o m p e t i t i v e  p o s i t i o n .  
S i n c e  EDSFC's a r g u m e n t  i s  b a s i c a l l y  o n e  of claimed u n f a i r -  
ness or i n e q u i t y ,  t h e  g e n e r a l  r u l e  would a p p l y ;  t h e  i s s u e  
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is whether the agency was conducting discussions designed to 
elicit new information affecting the protester's proposal or 
whether it was merely attempting to clarify information 
already contained in the BAFO. 

The post-BAFO dialog with EDSFC was for purposes of 
administrative clarification. EDSFC submitted its BAFO on 
March 19, 1982, and the Air Force requested information from 
both offerors regarding their BAFO's on March 31, 1982. The 
questions raised about EDSFC's BAFO concerned the necessary 
subcontracting of the DEC VAX system maintenance, discussed 
above, and the correction of several typographical and math- 
ematical errors. The record reveals no reason to suspect 
that any information received in response to post-BAFO 
inquiries was other than clarifying in nature. As noted 
above, the change in the number of months of subcontracting 
with DEC was necessitated by EDSFC's mistaken assumption 
regarding the Government's access to the diagnostics. 
Clarification of the Air Force position resulted in the 
addition of 31 months of subcontracting to EDSFC's proposal 
as a corrective measure. 

Moreover, EDSFC has failed to demonstrate that any 
prejudice to it resulted from the inquiries and changes in 
question. Both EDSFC and SRL were asked to clarify points 
in their BAFO's and, as indicated above, the costs added to 
the EDSFC proposal to account for the added months of DEC 
subcontracting were not used in any comparative evaluation 
of material costs. Thus, since the post-BAFO dialog was 
clarifying in nature and resulted in no proposal changes 
which directly affected the acceptability of EDSFC's pro- 
posal, it was permissible under the DAR and provides no 
ground for sustaining the protest. 

TECHNICAL EVALUATION 

EDSFC questions the technical evaluation performed by 
the Air Force in thrs case, maintaining that the technical 
merit of SRL's proposal did not outweigh the added cost to 
the Government which that proposal represented. As the low- 
est cost offeror with a technically acceptable proposal, 
EDSFC claims entitlement to the contract award. 
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I n , a  n e g o t i a t e d  p r o c u r e m e n t ,  t h e r e  is no r e q u i r e m e n t  
t h a t  t h e  award  be made o n  t h e  b a s i s  of t h e  lowest cost. 

z ~ e r o s p a c e ,  5 5  Comp.  Gen. 244 ,  256 ( 1 9 7 5 1 ,  75-2 
CPD 168 .  R a t h e r ,  t h e  p r o c u r i n g  a g e n c y  h a s  t h e  d i s c r e t i o n  to 
select a h i g h l y  r a t e d  t e c h n i c a l  proposal i f  d o i n g  so is  i n  
t h e  best  i n t e r e s t  o f  t h e  Government a n d  c o n s i s t e n t  w i t h  
t h e  e v a l u a t i o n  scheme s e t  f o r t h  i n  t h e  RFP. Development  
Associates, I n c . ,  B-205380, J u l y  1 2 ,  1982 ,  82-2 CPD 37. The 
RE'P i n  t h i s  case e x p l i c i t l y  a d v i s e d  o f f e r o r s  t h a t  " [ c ] o s t /  
price w i l l  b e  c o n s i d e r e d  s e c o n d a r y  t o  t e c h n i c a l  e x c e l l e n c e "  
and t h a t  " t h e  Government  s p e c i f i c a l l y  reserves t h e  r i g h t  t o  
award a c o n t r a c t  a t  o t h e r  t h a n  t h e  lowest cost/price o r  t h e  
h i g h e s t  i n  t e c h n i c a l  e x c e l l e n c e . "  T h e r e f o r e ,  a s  l o n g  as  t h e  
r e c o r d  d e m o n s t r a t e s  t h a t  t h e r e  was a r a t i o n a l  and specif ic  
bas i s  f o r  a p r o c u r i n g  a g e n c y ' s  d e c i s i o n  t h a t  t e c h n i c a l  
s u p e r i o r i t y  o u t w e i g h s  a d d i t i o n a l  cost ,  o u r  O f f i c e  w i l l  d e f e r  
to  t h e  a g e n c y ' s  j udgmen t .  - S e e  B a i r d  C o r p o r a t i o n ,  5-206268,  
J u l y  6, 1 9 8 2 ,  82-2 CPD 17 .  

I n  t h i s  case, t h e r e  is  ample s u p p o r t  i n  t h e  r e c o r d  f o r  
t h e  A i r  F o r c e ' s  d e t e r m i n a t i o n  t h a t  S R C ' s  t e c h n i c a l  s u p e r i o r -  
i t y  o u t w e i g h e d  t h e  a d d i t i o n a l  cost to  t h e  Government which  
t h a t  proposal r e p r e s e n t e d .  A l though  EDSFC's proposal was 
r a t e d  " t e c h n i c a l l y  a c c e p t a b l e "  i n  t h e  i n i t i a l  t e c h n i c a l  
e v a l u a t i o n ,  s u b s e q u e n t  d i s c u s s i o n s  r e s u l t e d  i n  r e s p o n s e s  b y  
EDSFC which  t h e  A i r  F o r c e  deemed u n a c c e p t a b l e  and  f u r t h e r  
c l a r i f i c a t i o n  was r e q u i r e d .  E D S F C ' s  r a t i n g  f o r  " s o u n d n e s s  
of a p p r o a c h "  s u f f e r e d  as  a r e s u l t  o f  i t s  f a i l u r e  to  ade -  
q u a t e l y  r e s e a r c h  and  r e s o l v e  t h e  p r o b l e m s  a s s o c i a t e d  w i t h  
t h e  VAX and  E h S systems i n  p a r t i c u l a r .  D u r i n g  t h e  c o u r s e  
of n e g o t i a t i o n s ,  t h e  A i r  Force d i s c o v e r e d ,  among o t h e r  
t h i n g s ,  t h a t  EDSFC had  proposed m a i n t e n a n c e  s e r v i c e  on t h e  
VAX s y s t e m  o v e r  o n l y  p a r t  o f  t h e  l i f e  o f  t h e  c o n t r a c t ,  
a s suming  i n c o r r e c t l y  a s  i t  had t h a t  t h e  Government would 
f u r n i s h  t h e  d i a g n o s t i c  l i c e n s e  w i t h i n  1 year .  E D S F C ' s  
r e s p o n s e  t o  t h e  E c S p i c t u r e  s y s t e m  I1 p r o b l e m  was a lso 
found t o  b e  u n a c c e p t a b l e  i n  t h a t  EDSFC had f a i l e d  to  con-  
s ider  a l l  a v a i l a b l e  o p t i o n s  fo r  i t s  r e s o l u t i o n .  I n  g e n e r a l ,  
t h e  A i r  Force found ' t h a t  EDSFC had shown a n  u n a c c e p t a b l e  
l e v e l  o f  u n d e r s t a n d i n g  o f  c e r t a i n  k i n d s  o f  s u b c o n t r a c t i n g .  
Thus ,  de sp i t e  t h e  f a c t  t h a t  t h e  A i r  Force had o r i g i n a l l y  
r a t e d  E D S F C ' s  proposal as  " a c c e p t a b l e , "  t h e  d i s c u s s i o n s  and 
s u b m i s s i o n s  which  o c c u r r e d  d u r i n g  t h e  s u b s e q u e n t  n e g o t i a -  
t i o n s  p r o v i d e d  a r e a s o n a b l e  b a s i s  f o r  f i n d i n g  E D S F C ' s  pro- 
posal less acceptable t h a n  i t  was o r i g i n a l l y  c o n s i d e r e d .  
- See GMS G e s e l l s c h a f t  F e u r  M e t a l l v e r a r b e r t u n g  mbH. & C o . ,  
B-197855, J a n u a r y  6 ,  1 9 8 1 ,  81-1 CPD 4 .  

-. .. . 
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By c o n t r a s t ,  t h e  a c c e p t a b i l i t y  of t h e  SRL proposal was 
f u r t h e r  e n h a n c e d  and  s u p p o r t e d  t h r o u g h o u t  t h e  n e g o t i a t i o n  
process. Documen ta t ion  r e v e a l s  t h a t  SRL's r e p o n s e s  t o  
i n q u i r i e s  d u r i n g  t h e  f a c t f i n d i n g  were p e r c e i v e d  t o  be f u l l y  
s a t i s f a c t o r y  by t h e  A i r  Force e v a l u a t o r s .  The SRL breakdown 
by a p p e n d i x  of t h e  n e c e s s a r y  material cost  a n d  labor i n d i -  
cated t o  t h e  A i r  Force a s u p e r i o r  u n d e r s t a n d i n g  and  t e c h -  
n i c a l  a p p r o a c h  t o  t h e  problem areas. 

I n  a d d i t i o n  to  t h e  f i n d i n g s  of u n a c c e p t a b i l i t y  which  
r e s u l t e d  f rom d i s c u s s i o n s  and  i n q u i r i e s  a f t e r  t h e  i n i t i a l  
t e c h n i c a l  e v a l u a t i o n ,  t h e  A i r  F o r c e  a s s e s s m e n t  of e a c h  
o f f e r o r ' s  pa s t  p e r f o r m a n c e  s t r o n g l y  f a v o r e d  t h e  SRL 
proposal. The RFP had  n o t i f i e d  o f f e r o r s  t h a t  pas t  p e r f o r m -  
a n c e ,  a s  i t  p e r t a i n e d  t o  pr ior  r e l e v a n t  c o n t r a c t s ,  would be 
c o n s i d e r e d  i n  t h e  e v a l u a t i o n  o f  e a c h  c r i t e r i o n .  Based  on  
i t s  pr ior  p e r f o r m a n c e  u n d e r  a DEC system m a i n t e n a n c e  con- 
t r a c t  f o r  t h e  A i r  F o r c e ,  EDSFC was r a t e d  poor i n  e a c h  of t h e  
f o u r  e v a l u a t i o n  areas,  w i t h  major problems n o t e d  i n  t h e  
areas which  were a l so  t h e  s u b j e c t  of c o n c e r n  r e g a r d i n g  t h e  
c o n t r a c t  i n  q u e s t i o n - - u n d e r s t a n d i n g  t h e  problem and sound-  
n e s s  o f  t e c h n i c a l  a p p r o a c h .  

T h e r e f o r e ,  b a s e d  o n  t h e  t e c h n i c a l  e v a l u a t i o n s  of t h e  
o f f e r o r s '  proposals,  t h e  record reveals a r a t i o n a l  bas i s  f o r  
t h e  A i r  Force d e c i s i o n  t o  p r e f e r  t h e  more t e c h n i c a l l y  sound  
proposal s u b m i t t e d  b y  SIiL, d e s p i t e  i ts h i g h e r  cost t o  t h e  
Government .  

AGENCY DELAY 

F i n a l l y ,  EDSFC claims t h a t  t h e  A i r  Force's d e l a y  i n  
s u b m i t t i n g  i t s  report t o  t h e  GAO was e x c e s s i v e  and  i n  v i o l a -  
t i o n  o f  o u r  B id  Protest  P r o c e d u r e s ,  wh ich  r e q u i r e  t h e  pro- 
c u r i n g  a g e n c y  t o  s u b m i t  a complete report  "as e x p e d i t i o u s l y  
as p o s s i b l e  ( g e n e r a l l y  w i t h i n  25 work ing  d a y s ) . "  4 C.F.R. 
S 2 1 . 3 ( c )  ( 1 9 8 2 ) .  I n  t h i s  case, EDSFC e m p h a s i z e s  t h e  
5-month gap b e t w e e n - t h e  d a t e  GAO r e q u e s t e d  t h e  r epor t ,  
May 1 8 ,  1982 ,  and  t h e  October 18,  1982 ,  s u b m i s s i o n  d a t e .  
EDSFC n o t e s  t h a t  t h e  d e l a y  seems espec ia l ly  u n r e a s o n a b l e  i n  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  S t a t e m e n t  of F a c t s  and  
F i n d i n g s  was d a t e d  A p r i l  3 1 ,  1982.  
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The l a t e  receipt o f  an  agency  report  d o e s  n o t  p r o v i d e  a 
basis f o r  d i s r e g a r d i n g  t h e  s u b s t a n t i v e  i n f o r m a t i o n  c o n t a i n e d  
i n  t h e  r e c o r d  or  f o r  s u s t a i n i n g  t h e  protest  on a n  i n a d e q u a t e  
r e c o r d .  A r m i d i r ,  Ltd., 8-205890, J u l y  27, 1982, 82-2 CPD 83 
( i n v o l v i n g  a p e r i o d  of more t h a n  4 months between r e q u e s t  
and d e l i v e r y ) .  Moreover,  i n  t h i s  case, a t  l ea s t  some o f  t h e  
d e l a y  w a s  u n d e r s t a n d a b l e .  The r e c o r d  shows t h a t ,  as  e a r l y  
a s  J u l y  1982,  t h e  A i r  Force had been o p e r a t i n g  under  t h e  
m i s t a k e n  b e l i e f  t h a t  t h e r e  was t o  be a c o n d i t i o n a l  w i th -  
d r a w a l  o f  t h e  p r o t e s t .  I t  w a s  n o t  u n t i l  September 1982 t h a t  
t h e  A i r  Force was f u l l y  aware o f  i t s  e r ror  and i t s  r e a f -  
f i r m e d  o b l i g a t i o n  t o  p r e p a r e  a formal report .  

The protest is d e n i e d .  
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